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EVERY  SCHOOL  ATTORNEY  is  familiar  with  stat- 
utes he  uses  from  time  to  time  in  his  work  for  the  board 
that  regularly  present  problems.  North  Carolina's  G.S. 
II 5-26,  governing  disposal  of  school  property,  is  one 
such  statute.  It  is  a  trap  for  the  unwary  and  a  maze  for 
the  diligent.  Virtually  every  subsection  contains  sig- 
nificant legal  problems  for  the  attorney  who  uses  it, 
and  in  each  legislative  session  the  General  Assembly 
receives  a  raft  of  requests  from  local  school  boards  for 
special  legislation  allowing  them  to  dispose  of  school 
property  without  complying  with  the  statute. 

Although  this  article  examines  the  difficulties  of 
working  with  one  state's  school  property  disposal  stat- 
ute, the  problems  for  the  attorney  who  works  with  that 
statute  are  typical  of  those  created  by  many  other  stat- 
utes around  the  country.  The  problems  of  interpret- 
ing and  applying  North  Carolina's  school  property 
disposal  statute  are  similar  to  those  found  in  other 
states'  statutes. 

In  other  states,  as  in  North  Carolina,  the  statutes 
governing  disposal  of  school  property  often  have  an 
air  of  neglect  to  them.  Many  of  these  states  have 
amended  their  statutes  in  piecemeal  fashion,  so  that 
disposal  procedures  vary  with  the  type  of  property 
(continued  on  page  7) 


TO  PRAY  OR  NOT  TO  PRAY  is  no  longer  the  only 
quesdon.  Is  it  legal  for  young  minds  to  withstand  the 
songs  and  carols  of  Christmas  programs,  to  join  with 
others  in  religious  clubs  or  associations,  or  to  pick  up  a 
Bible  left  for  the  taking?  These  are  the  questions  that 
reflect  the  continuing  debate  between  those  who  advo- 
cate a  total  wall  of  separation  between  the  church  and 
state  and  those  who  urge  an  accommodation. 

Historically,  religion  has  been  an  integral  part  of 
public  education.  The  Bible,  along  with  the  McGuffey 
Reader,  was  a  primary  resource  in  colonial  classrooms. 
The  importance  of  teaching  religious  values  to  our 
forefathers  is  reflected  in  many  state  constitutions. 
North  Carolina's  is  no  exception.  Article  IX,  Educa- 
tion, reads  as  follows: 

Section   1 — Education  encouraged — Religion, 
morality,  and  knowledge  being  necessary  to  good 
government  and  the  happiness  of  mankind, 
schools,  libraries,  and  the  means  of  education 
shall  forever  be  encouraged. 
For  nearly  150  years  of  our  nation's  history,  no  one 
seriously  questioned  the  many  accommodations  be- 
tween church  and  state  in  the  public  school  classrooms. 
Then,  following  World  War  II,  the  climate  began  to 
change.  The  case  of  Everson  v.  Board  of  Education  chal- 
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lenged  a  state  law  authorizing  reimbursement  to 
parents  for  the  bus  fares  they  paid  to  transport  their 
children  to  and  from  parochial  schools.  In  1947  the 
controversy  reached  the  United  States  Supreme 
Court,  which  ruled  that  the  law  did  not  violate  the  First 
Amendment.'  The  Court  reasoned  that  the  legislation 
was  intended  to  help  children  get  an  education — a 
secular  purpose — rather  than  to  advance  religion.  In 
the  Court's  opinion,  the  expenditure  of  state  funds 
merely  added  to  the  safety  of  children  on  their  way  to 
and  from  school.  Because  the  aid  was  provided  to 
children  who  rode  public  transportation  to  public  as 
well  as  private  schools,  the  fact  that  some  children 
attended  parochial  schools  was  incidental  to  the  secu- 
lar purpose  being  served. 

In  this  opinion,  Justice  Black  initiated  years  of  de- 
bate concerning  the  proper  interpretation  of  the  "es- 
tablishment clause"^  with  the  following  statement: 
The  "establishment  clause"  means  at  least  this: 
neither  a  state  nor  the  federal  government  can 
set  up  a  church.  Neither  can  they  pass  laws  which 
aid  one  religion,  aid  all  religions  or  prefer  one 
religion  over  another.  Neither  can  force  nor  in- 
fluence a  person  to  go  or  remain  away  from 
church  against  his  will  or  force  him  to  profess  a 
belief  or  disbelief  in  any  religion.  No  person  can 
be  punished  for  entertaining  or  professing  re- 
ligious beliefs  or  disbeliefs,  for  church  atten- 
dance or  non-attendance.  No  tax  in  any  amount, 
large  or  small,  can  be  levied  to  support  any  reli- 
gious activities  or  institutions,  whatever  they  may 
be  called,  or  whatever  form  they  may  adopt  to 
teach  or  practice  religion.  Neither  a  state  nor  the 
federal  government  can,  openly  or  secretly,  par- 
ticipate in  the  affairs  of  any  religious  organiza- 
tions or  groups  and  vice  versa.  In  the  words  of 
Jefferson,  the  clause  against  the  establishment  of 
religion  by  law  was  intended  to  erect  a  "wall  of 
separation"  between  church  and  state. ^ 

Within  five  years  of  the  Everson  decision,  two  more 
church-state  cases  came  before  the  Supreme 
Court — McCollum  v.  Board  of  Education'^  and  Zorach  v. 


1.  Everson  v.  Board  of  Educ,  330  U.S.  1  (1947). 

2.  The  "establishment  clause,"  part  of  the  First  Amendment  to 
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3.  Everson  v.  Board  of  Educ,  330  U.S.  1,  15-16  (1947). 

4.  333  U.S.  203  (1948). 
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Clauson.^  Both  cases  concerned  whether  released-time  1 
programs  for  religious  instruction  violated  the  estab-  g  \ 
lishment  clause.  InMcCollum,  the  instruction  was  given'  ] 
on  school  premises  during  the  normal  school  day  by  j 
volunteer  teachers  from  various  churches  in  the  com- 
munity. 

The  essential  difference  between  the  facts  inMcCol- 
lum  and  the  facts  in  Zorach  is  that  in  Zorach  the  instruc- 
tion was  given  off  school  premises.  Both  programs 
were  voluntary  to  the  extent  that  a  pupil  could  elect 
whether  to  attend  the  religion  classes.  Yet  the  Court 
declared  the  procedure  in  McCollum  wnconstitutional 
and  the  procedure  in  Zorach  constitutional. 

The  majority  opinion  in  McCollum  was  written  by 
Justice  Black,  who  cited  the  following  reasons  in  sup- 
port of  the  Court's  conclusion:  Tax-supported  prop- 
erty was  used  for  religious  instruction;  the  close  coop- 
eration between  school  and  church  authorities  in  ad- 
ministering and  implementing  the  program  implied 
state  support  for  the  program,  and  the  state's  compul- 
sory attendance  law  required  students  to  be  in  school 
when  the  religious  instruction  was  provided. 

Justice  Douglas  wrote  the  majority  opinion  in 
Zorach.  He  reasoned  that  since  the  program  was  volun- 
tary, was  conducted  off  school  premises,  and  was  not 
administered  cooperatively  by  the  schools  and 
churches,  it  did  not  violate  the  Constitution's  estab- 
lishment clause.  In  his  opinion,  Douglas  expounded 
on  the  meaning  of  the  First  Amendment: 

.  .  .  [W]e  find  no  constitutional  requirement 
which  makes  it  necessary  for  government  to  be 
hostile  to  religion  and  to  throw  its  weight  against 
efforts  to  widen  the  effective  scope  of  religious 
influence.  The  government  must  be  neutral 
when  it  comes  to  competition  between  sects.  It 
may  not  make  a  religious  observance  compul- 
sory. It  may  not  coerce  anyone  to  attend  church, 
to  observe  a  religious  holiday  or  to  take  religious 
instruction.  But  it  can  close  its  doors  or  suspend 
its  operation  as  to  those  who  want  to  retire  to 
their  religious  sanctuary  for  worship  or  instruc- 
tion.* 

Though  subtle,  the  differences  between  Justice  Black's 
opinion  in  Everson  and  Justice  Douglas's  opinion  in 
Zorach  have  formed  the  foundations  for  the  arguments 
of  those  who  favor  separation  in  opposition  to  those 
who  advocate  the  accommodation  of  church  and  state. 
Over  the  years  since  McCollum  and  Zorach,  the  Su- 
preme Court  heard  and  decided  many  other  cases 
involving  church/state  issues.  InEnglev.  Vitale  (1962),'' 
it  struck  down  a  New  York  student  prayer.  A  year 
later,  it  declared  daily  Bible  readings  in  the  schools  to 


5.  343  U.S.  306  (1952). 

6.  Id.  at  314. 

7.  370  U.S.  421  (1962). 


SCHOOL  LAW  BULLETIN 


be  unconstitutional  in  Abington  v.  Schempp.^  In  1970,  in 

pv  Walz  V.  Tax  Commission,  it  upheld  the  tax-exempt  status 

,/of  church  property,^  and  in  Lemon  v.  Kurtzman^"  it 

delineated  the  legal  boundaries  for  government  aid  to 

parochial  schools. 

From  these  and  other  cases,  a  well-defined  three- 
part  test  has  emerged.  For  a  state  law  or  school  board 
policy  to  pass  constitutional  muster,  it  must: 

1.  Reflect  a  clearly  secular  legislative  purpose; 

2.  Have  a  primary  effect  that  neither  advances  nor 
inhibits  religion;  and 

3.  Avoid  excessive  government  entanglements  with 
religion." 

With  this  three-part  test  clearly  in  mind,  I  shall  re- 
view a  n  u  mber  of  recent  lower  cou  rt  decisions  concern- 
ing new  issues  in  the  continuing  debate  over  the  estab- 
lishment clause  to  determine  whether  the  courts  are 
making  the  wall  of  separation  between  the  church  and 
state  stronger  or  weaker. 

CELEBRATION  OF  RELIGIOUS  HOLIDAYS 

In  the  fall  of  1978  a  suit  was  filed  in  the  Federal 
District  Court  of  South  Dakota  to  stop  the  Sioux  Falls 
Public  Schools  from  conducting  Christmas  programs. 
The  American  Civil  Liberties  Union  (ACLU)  filed  the 
suit  after  the  school  board  adopted  a  policy  allowing 
Christmas  carols  to  be  sung  in  school  assemblies.  The 
)  ACLU  argued  that  even  one  performance  of  "Silent 
Night"  is  unconstitutional.'-  The  judge  refused  to 
grant  the  plaintiffs  request  for  a  preliminary  injunc- 
tion because  the  Christmas  holidays  were  so  close  and 
the  students  had  spent  so  much  time  and  effort  in 
preparing  for  their  Christmas  programs. 

This  is  a  case  of  first  impression.  Very  few,  if  any, 
courts  have  faced  a  similar  issue.  In  1963,  shortly  after 
the  Supreme  Court's  decision  in  Schempp,  a  New  York 
State  appellate  court,  in  Lawrence  v.  Buchmueller,^^  re- 
fused to  enjoin  the  erection  of  a  nativity  scene  by  a 
private  organization,  without  government  aid,  on 
school  property  during  the  Christmas  recess.  It  cited 
both  state  law  obligating  the  public  schools  "to  foster 
moral  and  intellectual  qualities'"  and  Justice  Gold- 
berg's opinion  in  Schempp: 

Neither  government  nor  this  court  can  or 
should  ignore  the  significance  of  the  fact  that  a 
vast  portion  of  our  people  believe  in  and  worship 
God  and  that  many  of  our  legal,  political  and 
personal  values  derive  historically  from  religious 
teachings.   Government  must  inevitably  take 

8.  374  U.S.  203(1963). 

9.  397  U.S.  664(1970). 

10.  403  U.S.  602  (1971). 

11.  Lemon  v.  Kurtzman.  403  U.S.  602,  612-13  (1971). 

)  12.  School  Uw  News,  6,  no.  26  (December  22,  1978).  9. 

-^  13.  Uwrence  v.  Buchmueller,  243  N.Y.S.2d  87  (1963). 


cognizance  of  the  existence  of  religion  and,  in- 
deed, under  certain  circumstances  the  First 
Amendment  may  require  that  it  do  so.'^ 

A  more  recent  decision  from  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  may  also 
be  helpful  in  predicting  the  future  of  court  decisions 
on  observing  religious  holidays.  In  Allen  v.  Morton^^  the 
challenged  government  action  was  the  erection  of  a 
creche  on  public  land.  The  nativity  scene  was  one  part 
of  a  "Christmas  Pageant  for  Peace"  co-sponsored  by 
the  Department  of  the  Interior  to  foster  peace,  under- 
standing, and  friendship  between  nations  of  the  world 
and  Americans.  In  a  concurring  opinion,  Judge 
Tamm  analyzed  the  situation  in  respect  to  the  three- 
pronged  test. 

First,  he  examined  the  purpose  of  the  government's 
involvement  in  the  activity  and  noted  that  the  pageant 
was  developed  as  a  means  for  bolstering  tourism  in  the 
District  of  Columbia.  While  he  conceded  that  the 
creche  is  a  religious  symbol.  Judge  Tamm  determined 
that  it  was  only  a  part  of  the  nation's  celebration  of 
Christmas  as  a  national  holiday,  which  commemora- 
tion depicted  all  of  the  traditional  aspects  of  our  heri- 
tage associated  with  Christmas.  He  concluded  that  the 
government's  purpose  in  this  activity  was  no  different 
from  its  purpose  in  celebrating  other  national  holi- 
days: therefore  its  purpose  was  secular. 

In  reviewing  the  facts  to  determine  whether  the 
primary  effect  of  the  government's  action  advanced  or 
inhibited  religion,  Tamm  pointed  out  that  the  gov- 
ernment participated  in  the  program  in  two  ways:  (I) 
its  employees  served  on  two  important  committees  that 
planned  and  managed  the  event,  and  (2)  it  co- 
sponsored  the  pageant  and  provided  labor  assistance 
(it  spent  approximately  $72,000  on  the  project).  How- 
ever, the  government  had  not  stored,  assembled,  or 
maintained  the  creche  (this  was  done  privately).  In 
analyzing  the  facts,  Tamm  relied  on  the  reasoning 
from  Hunt  v.  McNair,^^  in  which  the  Supreme  Court 
established  the  guidelines  to  be  followed  in  administer- 
ing the  primary-effect  test: 

Aid  may  be  thought  to  have  a  primary  effect  on 
advancing  religion  (1)  when  it  flows  to  an  institu- 
tion in  which  religion  is  so  pervasive  that  a  sub- 
stantial portion  of  its  functions  are  subsumed  in 
the  religious  mission  or  (2)  when  it  funds  a  speci- 
fically religious  activity  in  an  otherwise  substan- 
tially secular  setting." 
The  first  part  of  the  test  was  not  important  to  either 
Tamm's  case  or  the  question  of  celebrating  religious 
holidays  in  the  schools,  but  the  second  part  is  germane. 

14.  .Abington  v.  Schempp,  374  U.S.  203,  306  (1963). 

15.  495  F.2d65(1973). 

16.  413  U.S.  734(1973). 

17.  Allen  v.  Morton,  495  F.2d  65  (1973). 
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In  applying  the  test,  Judge  Tamm  balanced  the  in- 
terests involved  and  concluded  that  the  effect  on  relig- 
ion of  the  government's  participation  in  displaying  a 
creche  was  remote  and  incidental.  He  based  his  con- 
clusion on  the  following  reasoning:  (1)  The  pageant 
and,  to  a  certain  degree,  the  celebration  of  Christmas  is 
secular;  (2)  the  nativity  scene  was  used  to  manifest  the 
religious  heritage  of  the  Christmas  celebration  as  only 
one  of  many  aspects  of  our  national  heritage  associated 
with  Christmas;  (3)  the  presence  of  plaques  describing 
the  pageant  as  secular  and  disclaiming  any  intent  to 
advance  or  inhibit  religion  defined  the  government's 
purpose;  (4)  the  government's  involvement  was  the 
same  as  its  involvement  in  other  secular  events;  and  (5) 
the  creche  should  be  considered  not  in  isolation  but  as 
part  of  a  whole  pageant. 

Finally,  Judge  Tamm  applied  the  excessive-entan- 
glements test  and  determined  that  the  service  of  gov- 
ernment employees  on  the  planning  and  administra- 
tive committees  of  the  pageant  resulted  in  excessive 
entanglements  that  could  be  avoided  by  only  removing 
those  employees  from  the  committees.  He  stated  that  if 
the  government  removed  the  employees,  it  could  con- 
tinue to  co-sponsor  the  event  in  the  future. 

In  my  opinion,  the  courts  in  Allen  v.  Morton  and 
Lavrrence  v.  Buchmueller  were  seeking  to  permit  an  ac- 
commodation between  the  church  and  state.  The  fed- 
eral district  court  in  the  Sioux  Falls  case,  Florey  v.  Sioux 
Falls, '^  has  done  likewise. 

In  a  1979  memorandum  opinion,  Judge  Bogue  re- 
fused to  declare  the  school  board's  policy  unconstitu- 
tional and  grant  the  plaintiffs  request  for  a  permanent 
injunction.  The  pertinent  parts  of  that  policy  are  as 
follows: 

Observance  of  Religious  Holidays 
The  practice  of  the  Sioux  Falls  School  District 
shall  be  as  follows: 

1.  The  several  holidays  throughout  the  year 
which  have  a  religious  and  a  secular  basis  may  be 
observed  in  the  public  schools. 

2.  The  historical  and  contemporary  values 
and  the  origin  of  religious  holidays  may  be 
explained  in  an  unbiased  and  objective  manner 
without  sectarian  indoctrination. 

3.  Music,  art,  literature  and  drama  having  re- 
ligious themes  or  bases  are  permitted  as  part  of 
the  curriculum  for  school-sponsored  activities 
and  programs  if  presented  in  a  prudent  and  ob- 
jective manner  and  as  a  traditional  part  of  the 
cultural  and  religious  heritage  of  the  particular 
holiday. 

4.  The  use  of  religious  symbols  such  as  a  cross, 
menorah,  crescent,  Star  of  David,  creche,  sym- 


bols of  native  American  religions,  or  other  sym- 
bols that  are  a  part  of  a  religious  holiday  is  per- 
mitted as  a  teaching  aid  or  resource  provided 
such  symbols  are  displayed  as  an  example  of  the 
cultural  and  religious  heritage  of  the  holiday  and 
are  temporary  in  nature.  Among  those  holidays 
are  included  Christinas,  Easter,  Passover, 
Hanukkah,  St.  Valentine's  Day,  St.  Patrick's  Day, 
Thanksgiving,  and  Halloween. 

5.  The  school  district's  calendar  shall  be  pre- 
pared so  as  to  minimize  conflicts  with  religious 
holidays  of  all  faiths.'* 

Before  analyzing  the  policy  described  above.  Judge 
Bogue  took  note  of  a  kindergarten  Christmas  program 
presented  in  1977  that  in  his  opinion  "was  a  predomi- 
nantly religious  activity"  that  exceeded  the  constitu- 
tionally permissible  boundaries  under  the  establish- 
ment clause.  The  program,  entitled  "The  Beginner's 
Christmas  Quiz, "  consisted  of  a  responsive  discourse 
between  the  teacher  and  the  class  about  the  birth  of 
Jesus.  Judge  Bogue  stated  that  such  a  program  would 
not  be  permitted  under  the  new  policy  or  the  estab- 
lishment clause. 

Judge  Bogue  weighed  the  merits  of  the  new  policy 
by  applying  the  Supreme  Court's  three-part  test:  Rule 
1  makes  it  clear  that  the  schools  may  celebrate  only 
those  holidays  that  have  both  a  secular  and  a  religious 
significance;  Rule  3  seeks  to  ensure  that  schools  that 
present  holiday  assemblies  containing  religious  art, 
literature,  or  music  do  so  in  a  prudent  and  objective 
manner;  and  Rule  4  permits  the  display  of  religious 
symbols  temporarily  to  show  examples  of  the  religious 
and  cultural  heritage  of  the  holiday.  Judge  Bogue 
concluded  that  these  rules  have  a  secular  purpose.  In 
support  of  this  conclusion,  he  cites  Justice  Jackson's 
observation  in  McCollum: 

Music  without  sacred  music,  architecture  minus 
the  cathedral,  or  painting  without  the  scriptural 
themes  would  be  eccentric  and  incomplete,  even 
from  a  secular  point  of  view  ....  The  fact  is  that, 
for  good  or  for  ill,  nearly  everything  in  our  cul- 
ture worth  transmitting,  everything  which  gives 
meaning  to  life,  is  saturated  with  religious  influ- 
ences, derived  from  paganism,  Judaism, 
Christianity — both  Catholic  and  Protestant — and 
other  faiths  accepted  by  a  large  part  of  the 
world's  peoples.^" 

In  Bogue's  opinion,  to  rule  unconstitutional  a  policy 
that  allows  Christmas  assemblies  to  contain  material 
having  religious  significance  if  such  material  is  pre- 
sented in  a  prudent  and  objective  manner  would  leave 
the  schools  in  the  position  of  being  permitted  to  pre- 
sent only  programs  that  are  eccentric  and  incom- 


(i 


18.  464  F.  Supp.  911  (1979). 


19.  Id.  at  918. 

20.  McCollum  v.  Board  of  Educ,  333  U.S.  203,  236  (1948). 
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plete.^'  Because  the  school  board's  policy  is  intended 
.    to  expose  and  involve  the  student  in  the  full  spectrum 
/   of  western  musical  tradition,  it  is  clearly  defensible  as  a 
secular  purpose. 

The  judge  found  that  the  primary  effect  of  the  rules 
neither  advances  nor  inhibits  religion  because  Christ- 
mas music  with  religious  content  has  been  assimilated 
into  our  culture,  and  religious  symbols  used  to  show 
examples  of  the  religious  and  cultural  heritage  of  holi- 
days are  clearly  educational.  On  the  other  hand,  de- 
claring the  policy  unconstitutional  would  have  the  ef- 
fect of  demonstrating  a  hostility  toward  religion,  as 
Justice  Douglas  declared  in  Zorach  v.  Clauson.'^^ 

Finally,  Judge  Bogue  discounted  the  possibility  that 
this  policy  will  create  an  excessive  government  entan- 
glement between  the  church  and  state.  He  could  not 
find  that  the  school  system  was  providing  any  aid  to 
religion  or  to  any  religious  institution.  In  Bogue's  view, 
while  some  children's  "religious  sensibilities  might  be 
kindled  by  participating  in  a  school  Christmas  pro- 
gram," this  kindling  might  also  occur  when  religion  is 
discussed  objectively  in  the  classroom,  and  the  school 
cannot  guarantee  that  exposure  to  various  religious 
ideas  will  not  aid  religion  in  some  cases.  This  type  of 
"aid,"  in  his  opinion,  "is  not  the  variety  which  a  court 
should  or  can  attempt  to  control. "  In  sum.  Judge 
Bogue  could  find  no  relationship  between  the  school 
and  any  religious  authority  that  might  result  in  "exces- 
)    sive  entanglements."^^ 

In  conclusion,  ihe  Sioux  Falls  decision  represents  the 
epitome  of  the  arguments  for  an  accommodation  be- 
tween church  and  state.  If  the  ruling  is  upheld  on 
appeal,  it  may  mark  a  holding  or  turning  point  in  the 
history  of  legal  skirmishes  over  the  meaning  of  the 
establishment  clause.  However,  another  recent  deci- 
sion seems  to  represent  the  opposite  trend  toward  a 
still  larger  wall  of  separation. 

RELIGIOUS  CLUBS  AND  ORGANIZATIONS 

Is  it  a  violation  of  the  establishment  clause  to  allow  a 
religious  club  or  a  "Bible  Club"  to  meet  at  school  or  to 
use  school  facilities  without  charge?  This  issue  has 
been  addressed  in  two  recent  state  appellate  court 
decisions,  Johnson  v.  Huntington  Beach  Union  High 
School  District^''  and  Trietley  v.  Board  of  Education  of  the 
City  of  Buffalo.^'' 

The  first  case  arose  in  California  when  the  board  of 
education  decided,  on  its  counsel's  advice,  not  to 
amend  an  existing  policy  to  permit  student  religious 


21.  Florey  v.  Sioux  Falls,  464  F.  Supp.  91 1,  916  (1979). 

22.  343  U.S.  306,  314  (1952). 

23.  Florey  v.  Sioux  Falls,  464  F.  Supp.  911,  917  (1979). 

24.  137  Cal.  Rptr.,  43  (Cal.  App.  1977), cert,  denied,  434  U.S.  877 
(1977). 

25.  409  N.Y.S.2d  912  (N.Y.  App.  1978). 


clubs  to  meet  at  school.  A  group  of  students  challenged 
this  decision,  alleging  that  their  First  Amendment 
right  to  freely  exercise  their  religion  and  their  Four- 
teenth Amendment  right  to  the  equal  protection  of  the 
law  were  being  violated.  When  the  trial  judge  denied 
their  request  for  relief,  they  appealed. 

The  California  Appellate  Court,  in  a  divided  opin- 
ion, held  that  the  school  board  not  only  could  ban 
religious  clubs  but  also  must  not  allow  them  to  meet  at 
school.  Both  the  majority  and  minority  opinions  relied 
upon  the  now  familiar  three-part  test.  Both  agreed 
that  the  power  to  regulate  the  activities  of  student  clubs 
and  organizations  at  school  during  the  school  day  is 
secular.  They  disagreed,  however,  on  whether  allow- 
ing religious  clubs  to  meet  would  have  the  primary 
effect  of  advancing  religion  or  would  result  in  exces- 
sive government  entanglement  with  religion. 

The  majority  concluded  that  to  allow  religious  clubs 
to  meet  would  have  the  primary  effect  of  advancing 
religion  because  (1)  state  financial  aid  would  fiow  di- 
rectly to  the  club  in  the  form  of  free  use  of  school 
facilities  and  a  paid  faculty  adviser,  and  (2)  recognizing 
the  club  would  imply  that  the  school  sponsored  and 
hence  supported  the  activity — placed  a  stamp  of  ap- 
proval on  it.  The  majority  noted  that,  if  approved,  the 
club  could  use  the  school's  name  in  connection  with  its 
activities  and  would  have  access  to  the  school  news- 
paper and  bulletin  boards  to  advertise  its  activities.  It 
recounted  the  history  of  various  schools'  and  com- 
munities' efforts  to  avoid  adherence  to  U.S.  Supreme 
Court  decisions  banning  official  school  prayers^®  and 
daily  Bible  reading^'  and  concluded  that  to  allow  a 
student  religious  club  whose  purpose  was  "to  enable 
those  participating  to  know  God  better  . .  .by  prayer- 
fully studying  the  Bible"^*  would  have  the  same  effect 
of  advancing  religion  as  the  Supreme  Court  found 
unconstitutional  in  its  prior  rulings. 

The  minority  opinion  reached  a  far  different  con- 
clusion. The  judge  did  not  question  the  financial  aid 
flowing  to  the  club  from  the  free  use  of  school  facilities, 
preferring  to  attack  that  issue  later  with  an  argument 
based  on  the  equal  protection  clause.  He  took  the 
majority  to  task  for  assuming  that  to  recognize  a  stu- 
dent religious  club  implied  support  for  the  group's 
sectarian  beliefs.  He  argued  that  recognition  would 
result  only  in  an  accommodation  to  the  religious  club 
and  its  activities  as  permitted  under  Zorach  v.  Clauson.  ^^ 

Applying  the  excessive-entanglements  test  resulted 
in  equally  different  conclusions.  As  evidence  of  exces- 
sive government  entanglements,  the  majority  cited  the 
facts  that  a  state-paid  faculty  sponsor  would  have  to 

26.  Engle  v.  Vitale,  370  U.S.  421  (1962). 

27.  Abington  v.  Schempp.  374  U.S.  203  (1963). 

28.  Johnson  v.  Huntington  Beach  Union  High  School  Dist.,  137 
Cal.  Rptr.  43,  47  (Cal.  App.  1977),<:«t<.  denied,  434  U.S.  877  (1977). 

29.  343  U.S.  306  (1952). 
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attend  all  meetings  and  approve  all  club  activities,  that 
the  school  would  have  to  audit  the  club's  financial 
records,  and  that  the  school  would  have  to  review  the 
club's  membership  policies  to  ensure  that  they  were 
not  secret  or  discriminatory.  The  majority  further 
reasoned  that  allowing  a  club  for  the  Christian  faith 
would  lead  to  the  establishment  of  clubs  for  every 
religion  and  would  result  in  exactly  the  divisiveness 
along  religious  lines  that  the  entanglement  tests  seeks 
to  prevent. 

As  expected,  the  minority  discounted  the  signifi- 
cance of  the  faculty  adviser  and  the  other  factors  cited 
by  the  majority  as  evidence  of  excessive  government 
entanglements.  The  dissent  based  its  strongest  argu- 
ments for  allowing  religious  clubs  to  meet  at  school  on 
the  First  and  Fourteenth  amendments.  In  a  long  and 
somewhat  emotional  appeal.  Judge  McDaniel  cited 
those  U.S.  Supreme  Court  cases  that  guarantee  stu- 
dents the  rights  of  freedom  of  speech^"  and  associa- 
tion.^' At  one  point  in  his  opinion,  he  made  the  follow- 
ing appeal: 

The  liberties  of  expression  and  association,  the 
freedom  of  a  public  forum,  and  the  right  to  the 
equal  protection  of  the  laws  are  in  a  sense  all  of  a 
single  fabric  of  free  and  equal  communication 
involving  the  right  to  receive  communication  as 
well  as  the  right  to  impart  communication.  This 
right  of  communication  has  a  value  to  weigh  on 
the  scales  against  whatever  Establishment  Clause 
value  is  involved  in  allowing  these  students  to  use 
an  empty  school  room  for  Bible  discussion  pur- 
poses just  as  other  students  are  allowed  to  use 
other  empty  rooms  for  secular  discussion  pur- 
poses. ^^ 
Despitejudge  McDaniel's  well-reasoned  dissent,  the 
majority  opinion  and  the  U.S.  Supreme  Court's  denial 
of  certiorari  leave  this  decision  as  a  precedent  for  those 
who  support  a  "complete  and  permanent  separation 
of  the  spheres  of  religious  activity  and  civil  authori- 
ty .  .  ."^^  in  the  public  schools. 

A  New  York  appeals  court  reached  a  similar  conclu- 
sion in  Trietley  v.  Board  of  Education.^*  When  consider- 
ing the  constitutional  issues  involved,  it  also  applied 
the  three-part  test  and  unanimously  concluded  that  ( 1 ) 
the  purpose  of  the  plaintiffs'  request  to  form  Bible 
clubs  in  the  schools  was  religious  and  not  secular;  (2) 


the  primary  effect  of  allowing  Bible  clubs  in  schools  is 
to  advance  the  philosophy  contained  in  the  Bible;  and  ^i 
(3)  without  constant  supervision  (an  excessive  entang-  %  I 
lement)  the  clubs  could  become  exclusively  sectarian 
classes  of  religious  instruction  within  the  publicly  sup- 
ported school  system.  Therefore  the  proposed  ac- 
tivities would  go  beyond  merely  accommodating  the 
religious  interests  of  the  plaintiffs  and  would  trans- 
gress the  principle  of  government  neutrality  ex- 
pressed in  the  establishment  clause.^^ 

From  the  opinions  and  conclusions  expressed  in 
Johnson  and  Trietley,  it  would  appear  that  the  legal 
trend  does  not  favor  allowing  Bible  clubs  in  the  public 
schools. 

BIBLE  DISTRIBUTION 

The  last  issue  to  be  discussed  in  this  article  is  one  on 
which  the  Fifth  Circuit  Court  of  Appeals  was  equally 
divided.  Its  decision  inMeltzerv.  Board  of  Public  Instruc- 
tion^^ symbolizes  the  continuing  divergence  of  opinion 
on  the  proper  interpretation  of  the  establishment 
clause.  In  a  tie  vote,  the  Fifth  Circuit  affirmed  the 
decision  of  the  federal  district  court  allowing  the  dis- 
tribution of  Bibles  and  other  religious  literature  in 
accordance  with  a  policy  adopted  by  a  county  school 
board. 

That  policy  authorized  local  school  officials  to  des- 
ignate a  place  in  the  school  building  where  religious  ^ 
literature  could  be  displayed  for  students  to  read  or 
take.  All  faiths  were  allowed  to  provide  literature,  but 
the  items  could  not  be  passed  out  in  classrooms, 
homerooms,  or  assemblies. 

In  a  strongly  worded  dissent,  five  justices  concluded 
that  (1)  the  board's  policy  had  a  clearly  sectarian  pur- 
pose because  it  spoke  solely  to  and  allowed  the  dis- 
tribution of  religious  literature;  (2)  the  primary  effect 
was  the  advancement  of  religion  because  the  board's 
acquiescence  to  the  distribution  placed  its  stamp  of 
approval  on  it;  and  (3)  the  history  of  the  case  evidenced 
an  excessive  amount  of  governmental  support  and 
hence  entanglements  with  religion. 

In  addition,  the  appeals  court  cited  other  courts  that 
had  already  determined  that  the  distribution  of  Bibles 
in  the  public  schools  is  unconstitutional.^' 

Because  the  Meltzer  decision  was  divided,  it  should 
not  be  relied  on  as  legal  precedent  in  support  of  Bible 
distribution  in  the  schools,  but  it  certainly  is  not  a 
precedent  for  prohibiting  this  accommodation  to  relig- 
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ion.  Until  further  rulings  from  the  courts,  neutrality 
with  respect  to  the  distribution  of  religious  literature 
)     would  be  the  best  policy. 

IN  CONCLUSION,  the  above  analysis  of  three  new 
dimensions  of  the  First  Amendment's  establishment 
clause  reveals  that  on  the  issue  of  observing  religious 
holidays,  accommodations  have  been  made  by  the 
schools  and  accepted  by  the  courts;  on  the  question  of 


religious  clubs,  accommodations  were  not  made  by  the 
school  boards  and  the  boards'  decisions  were  affirmed 
by  the  courts;  and  finally,  on  the  legality  of  distributing 
Bibles  and  other  religious  literature,  an  accommoda- 
tion was  made  by  school  officials  and  the  court  of 
appeals  split.  If  any  trend  can  be  discerned  from  these 
cases,  it  is  that  the  litigation  will  probably  continue  and 
that  the  debate  over  accommodation  will  not  end  any 
time  soon. 
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being  disposed  of,  or  its  value,  or  the  identity  of  the 
recipient.  In  some  states,  the  procedures  that  must  be 
used  depend  on  size  or  organization  of  the  school 
district,  and  the  relevant  statutes  can  be  verv  hard  to 
find. 

In  many  states  school  units  are  under  more  stringent 
restrictions  regarding  disposal  of  school  property  than 
)  other  local  units  of  government.  The  statutes  for  dis- 
posing of  school  property  in  these  states,  as  in  North 
Carolina,  are  cumbersome  and  difficult  to  use.  While 
school  statutes  need  not  be  drawn  to  encourage  dis- 
posal of  property,  they  should  not  make  such  disposal 
unrealistically  awkward  or  unnecessarily  expensive. 
This  article  will  question  whether  there  is  any  justifi- 
able reason  why  disposing  of  surplus  property  should 
be  so  much  harder  for  school  units  than  for  cities  and 
counties. 

The  difference  in  statutory  approach  probably 
originates  in  history.  Most  states  appear  to  have  first 
adopted  public  school  statutes,  including  provisions 
for  school  property  disposal,  around  the  turn  of  the 
century.  (North  Carolina's  school  property  disposal 
statute  dates  back  over  fifty  years.)  These  statutes  go 
back  to  the  very  beginning  of  the  public  school  system. 
The  principle  of  public  sponsorship  and  funding  of 
universal  free  education  was  barely  established  in 
many  places  by  1900. 

At  their  inception,  school  property  disposal  statutes 
were  probably  deliberately  restrictive  in  order  to  pro- 
tect the  integrity  of  and  public  confidence  in  these  new 
units  of  government.  Proponents  of  public  schooling 
felt  that  funds  and  assets  acquired  by  school  units  were 
to  be  dedicated  to  the  cause  of  education,  and  they  did 
^       not  want  to  see  the  financial  soundness  of  the  schools 


dissipated  by  lax  or  overly  fiexible  disposal  proce- 
dures. Their  aim  was  to  establish  the  public  school 
system;  acquire  the  funds,  land,  and  buildings  neces- 
sary to  their  vision;  and  assure  against  the  imprudent 
disposal  of  the  schools'  assets. 

Times  change,  of  course.  Today  prudent  manage- 
ment often  calls  for  disposing  of  idle  assets.  Units  must 
sell  houses  built  under  vocational  trades  programs, 
and  during  the  desegregation  process  of  the  late  1960s 
and  early  1970s  they  sometimes  closed  and  perhaps 
disposed  of  duplicated  facilities.  Many  procedures  for 
disposing  of  school  property  are  now  out  of  date. 
While  the  paramount  goal  of  the  process  should  be  to 
prevent  fraud  and  obtain  the  best  a\ailable  price  for 
the  asset,  ambiguous  statutes  can  create  legal  concerns 
regarding  titles,  and  drawn-out  procedures  can  dis- 
courage many  buyers  in  today's  fast-paced  business 
world. 

Like  many  other  such  statutes.  North  Carolina's 
school  property  disposal  statute,  G.  S.  115-126,  has  not 
been  thoroughly  overhauled  in  a  quarter-century.' 
The  first  subsection  of  G.  S.I  15- 126  allows  a  school 
unit  to  dispose  of  real  property  by  selling  it  at  public 
auction  under  the  judicial  sale  procedure.  Other  parts 
of  G.  S.  115-126  permit  property  to  be  disposed  of  in 
other  ways.  One  subsection  allows  personal  property 
to  be  sold  at  public  auction  under  a  procedure 
specified  in  that  subsection.  Another  subsection 
permits  a  private  sale  of  real  or  personal  property 
under  certain  conditions  when  the  school  board  has 
already  tried  to  dispose  of  property  at  auction.  Subsec- 
tion (d)  authorizes  a  school  board  to  exchange  prop- 
erty it  owns  as  full  or  partial  consideration  for  property 
it  needs  for  school  purposes.  Under  yet  another  sub- 
section, school  property  may  be  leased  if  it  is  not  neces- 


1.  The  public  school  statute,  N.C.  Gen.  Stat.  Ch.  115,  is  cur- 
rently undergoing  study  by  a  recodification  study  committee  estab- 
lished by  the  1979  General  Assembly.  The  present  version  of  the 
recodification  bill,  S  45,  does  not  alter  school  property  disposal 
procedures. 
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sary  or  desirable  for  school  purposes;  one  procedure 
applies  to  leases  of  one  year  or  less  and  another  gov- 
erns leases  of  from  one  to  ten  years.  The  last  subsection 
applies  to  grants  of  easements  and  rights  of  way. 

Some  states  address  the  disposal  of  only  real  prop- 
erty by  statute,^  apparently  assuming  that  most  per- 
sonal property  is  used  until  its  salvage  value  is  virtually 
nil.  Many  states  allow  disposal  of  real  property  only  by 
approval  of  a  majority  of  the  school  district's  voters.^ 
In  other  places,  transfers  of  school  property  must  be 
judicially  supervised  and  approved.''  Yet  another  ap- 
proach is  to  permit  the  sale  of  school  property  if  the 
transacton  is  approved  by  the  local  city  or  county  gov- 
erning board  as  well  as  by  the  school  board.'  Many 
states  allow  the  school  board  to  approve  the  transac- 
tion but  specify  that  the  property  must  be  sold  at  public 
auction  or  offered  for  sealed  bids."  In  a  few  states,  the 
school  board's  approval  alone  is  sufficient  to  transfer 
property,  and  it  may  do  so  by  private  sale.'  While 
statutes  like  North  Carolina's  G.S.  160A-274,  which 
allows  transfer  of  property  to  other  governmental 
units*  (some  states  require  that  such  a  transfer  be  to 
another  governmental  unit  within  the  geographical 
area  of  the  school  district),  are  now  fairly  common,  for 
the  most  part  North  Carolina's  provisions  for  dispos- 
ing of  school  property  do  not  fit  any  of  the  patterns 
used  elsewhere  very  closely. 

THE  STATUTORY  PROVISIONS 

G.S.  115-126.  A  school  board  that  wishes  to  sell  real 
property  must  do  so  at  public  auction  using  the  statu- 
tory procedure  for  judicial  sales, ^  which  means  that  the 


2.  See,  e.g..  Vt.  Stat.  ,\nn.  tit.  16.  §  3741  (1968);  Utah  Code 
Ann.  §  53-6-20(1953). 

3.  See,  e.g.,  Mich.  Stat.  Ann.  §  15.4087  (1936);  New  York. 
McKiNNEY  CoNSOL.  Laws  EDUCATION  402-l  and  -2  (1916). 

4.  See,  e.g.,  Va.  Code  §  15.1-262  (1950)  (sale  of  property  worth 
more  than  $25,000  to  be  confirmed  by  local  circuit  court  unless 
approved  bv  unanimous  vote  of  school  board  and  local  governing 
board);  24  Pa.  Cons.  Stat.  Ann.  §  7-707(3)  (1930)  (private  sale  to  be 
approved  by  court  of  common  pleas). 

5.  See,  e.g.,  Vt.  Stat.  Ann.  tit.  16,  §  3741  (1968)  (approval  of 
town  district  required);  S.C.  Code  §  59-19-250  (1976)  (approval  of 
county  governing  board  required  in  counties  without  county  board 
of  education);  Md.  Ann.  Code  Education  §  4-1 14(c)  (1978)  (county 
board  of  education  may,  with  approval  of  state  superintendent, 
transfer  real  property  to  county  board  of  commissioners  or  county 
council  for  sale  or  lease  by  commissioners  or  council);  cf.,  Del.  Code 
tit.  14  §  1057  (1974)  (approval  of  state  planning  director  and  state 
board  of  education  required). 

6.  See,  e.g.,  W.  Va.  Code  §  18-5-7  (1966);  S.D.  Compiled  Laws 
Ann.  §  13-21-4,  -5  (1967);  N.J.  Stat.  Ann.  §  18A:20-6  (1939);  Mo. 
Ann.  Stat.  §177.091(4)  (1959);  Miss.  Code  Ann.  §37-7-455  (1972). 

7.  See,  e.g.,  Okla.  Stat.  tit.  70,  §  5  (1936);  N.M.  Stat.  Ann. 
§22-5-4(F)  and  (G)  (1978);  La.  Rev.  Stat.  Ann.  §  17:350.13  (1951); 
Ky.  Rev.  Stat.  §  160.160  (1970);  Ga.  Code  §  32-909  (1936). 

8.  See,  e.g.,  S.D.  Compiled  Laws  Ann.  §  6-5-2  (1967);  24  Pa. 
Stat.  Ann.  §  7-707(8)  (1930);  Ohio  Rev.  Code  Ann.  §  3313.41(c) 
(1953);  N.J.  Rev.  Stat.  §  18A:20-9  (1939), 

9.  N.C.  Gen.  Stat.  §  115- 126(a). 


auction  is  subject  to  upset  bid  and  resale.  The  proceeds 
must  be  used  to  reduce  the  county's  bonded  indebted-      _^ 
ness  for  the  schools  or  for  capital  outlay  purposes.        ■! 

The  judicial  sale  procedure  is  normally  used  for 
transactions  like  foreclosure  of  a  mortgage  or  deed  of 
trust  under  a  court  order;  the  sale  of  property  of  a 
minor,  decedent,  missing  person,  or  incompetent;  or 
the  sale  of  property  in  a  receivership  proceeding.  The 
procedure  is  long  and  awkward  because  it  is  subject  to 
upset  bids,  which  requires  another  auction  to  be  held, 
which  will  also  be  subject  to  upset  bids,  and  so  on  and  so 
on.  The  procedure  does  tend  to  ensure  the  best  price 
available  for  the  account  of  a  person  or  entity  whose 
property  is  being  sold  in  this  way.  In  many  of  the 
instances  just  listed,  the  person  who  sells  the  property 
will  stand  in  a  fiduciary  relationship  to  that  person  or 
entity.  In  short,  the  judicial  sale  procedure  reflects 
constitutional  notions  of  due  process.  Why  this 
panoply  of  due  process  protections  should  be  applied 
to  school  units  but  not  to  counties  and  cities  is  not  clear. 

Personal  property  may  be  sold  through  the  State 
Department  of  Adminstration  or  at  public  auction 
(with  no  upset-bid  provision).'"  Proceeds  from  the  sale 
of  personal  property  are  not  restricted  as  to  use.  The 
school  board  may  reject  the  highest  bid  at  an  auction  or 
resale  of  personal  or  real  property  if  it  thinks  the  price 
is  not  adequate.  In  that  case  the  property  may  be 
readvertised  for  sale,  or  it  may  be  sold  by  private  sale 
within  a  year  of  the  initial  public  offering  for  a  price  (} 
above  that  highest  bid.*'  The  statute  is  not  clear 
whether  the  proceeds  from  a  private  sale  of  real  prop- 
erty are  restricted.  In  any  case,  before  real  or  personal 
property  can  be  disposed  of  under  G.S.  1 1 5- 1 26  (a)  or 
(b),  the  board  must  have  found  that  the  property  is 
unnecessary  or  undesirable  for  school  purposes. 

The  school  board  may  exchange  property  it  owns  as 
full  or  partial  consideration  for  other  property.'^  It 
may  also  lease  its  property  under  certain  cir- 
cumstances.'^ The  property  to  be  leased  must  have 
been  found  unnecessary  or  undesirable  for  school 
purposes,  and  the  board  must  have  found  that  selling 
that  property  is  not  practicable  or  in  the  public  in- 
terest. These  requirements  seem  to  create  a  mild  bias 
in  favor  of  outright  sale  rather  than  lease.  The  prop- 
erty may  be  leased  for  a  year  or  less  with  the  school 
board's  approval,  contingent  on  the  necessary  find- 
ings. Leases  for  between  one  year  and  ten  years  are 
more  complicated.  In  addition  to  the  findings  re- 
quired above,  the  school  board  must  also  determine  by 
a  two-thirds  vote  that  the  longer  lease  is  in  the  public 
interest,  and  the  transaction  must  be  approved  by  the 


10.  N.C.  Gen.  Stat.  §  115-126(b). 

11.  N.C.  Gen.  Stat.  §  115-126(c). 

12.  N.C.  Gen.  Stat.  §  115-126(d). 

13.  N.C.  Gen.  Stat.  §  115-126(e). 
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school  board's  tax-levying  authority  (usually  the  board 
of  county  commissioners.  The  proceeds  must  be  used 
to  reduce  the  county's  bonded  indebtedness  for  the 
schools  or  for  capital  outlay  purposes. 

G.S.  160A-274  contains  further  authority  to  transfer 
property.  It  permits  real  or  personal  property  to  be 
sold,  transferred,  leased,  or  exchanged  to  or  with 
other  North  Carolina  governmental  units.  It  does  not 
require  that  the  school  board  determine  that  property 
to  be  transferred  to  another  governmental  unit  is  un- 
necessary or  undesirable  for  school  purposes.  [Case 
law,  however,  suggests  that  property  currendy  re- 
quired or  foreseeably  necessary  for  the  unit's  gov- 
ernmental purpose  (i.e.,  for  school  purposes)  is  not 
surplus  and  may  not  be  disposed  of.'^]  G.S.  I60A-274 
also  allows  a  school  board  to  lease  real  property  to 
another  governmental  unit  for  nominal  consideration. 

SALE  OF  REAL  PROPERTY 

The  school  attorney's  problems  with  the  disposal 
statutes  usually  arise  when  real  property  is  to  be  sold. 
G.S.  1 1 5- 1 26(a)  provides  for  the  sale  of  that  property 
at  public  auction  and  states  that  the  sale  "shall  be  ad- 
vertised and  otherwise  conducted  as  is  prescribed  by 
statute  for  judicial  sales."  G.S.  115-126(a)  states  that 
upset  bids  shall  be  entertained  for  ten  days  after  the 
auction.  The  resale  following  an  upset  bid  and  "the 
procedure  therefor"  is  also  "as  prescribed"  for  judicial 
sales.  If  no  upset  bids  are  received  within  the  time 
provided,  the  school  board  may  confirm  the  sale  if  it 
considers  the  high  bid  to  be  an  adequate  price.  Con- 
firmation by  the  clerk  of  court  is  not  required;  the 
statute  provides  that  the  school  board  shall  confirm  the 
sale.  The  proceeds  from  the  sale,  to  be  paid  to  the 
school  unit's  treasurer,  may  be  used  only  to  reduce  the 
county's  bonded  indebtedness  for  the  schools  or  for 
capital  outlay  purposes.  This  provision  reflects  politi- 
cal realities:  Funds  used  to  acquire  capital  assets  other 
than  school  buses  are  appropriated  and  funded  by  the 
county  board.  Counties  thus  have  a  direct  interest  in 
seeing  that  funds  provided  originally  to  acquire  capital 
assets  are  not  diverted  to  operating  expenses. 

When  the  judicial  sale  procedure  is  used,  problems 
of  interpretation  ari.se.  Ordinarily,  the  clerk  of  court 
supervises  and  confirms  a  judicial  sale,  but  G.S.  1 15- 
126(a)  does  not  clarify  whether,  in  this  specific  appli- 
cation of  the  procedure  to  schools,  the  school  board  or 
the  clerk  of  court  should  supervise  the  sale.  Logic 
may  suggest  that  the  school  board  should  assume  that 
role,'*  but  G.S.  1 15- 126(a)  does  not  say,  and  this  is  its 
basic  flaw.  The  statute  does  say  that  the  board  may  sell 
the  real  property  at  public  auction,  that  theboard  shall 

14.  Carstarphen  v.  Plymouth,  180  N.C.  26  (1920);  Southport  v. 
Stanley,  125  N.C.  464  (1899). 

15.  Cf.  N.C.  Gen.  Stat.  §  153A-176. 


confirm  the  sale,  and  that  officers  of  the  board  shall 
execute  the  deed  to  the  purchaser.  Sound  policy  and 
efficiency  in  public  administration  support  the  conclu- 
sion that  the  school  board  should  be  substituted  for  the 
clerk  wherever  the  judicial  sale  procedure  calls  for  the 
clerk.'* 

Unfortunately,  such  a  conclusion,  though  based  on 
informed  judgment,  may  not  assure  the  purchaser  of 
good  title.  The  statutes  do  not  clearly  spell  out  the 
procedures  to  be  used;  nevertheless,  in  this  area  pro- 
cedure can  be  substantive.  Under  North  Carolina  law 
and  the  law  of  many  other  states,  a  subdivision  of  the 
state  may  exercise  only  those  powers  specifically 
granted  to  it.''  The  power  to  dispose  of  property  is 
granted  to  school  units,  but  subject  to  the  condition 
that  the  power  be  exercised  according  to  specified 
procedures.  North  Carolina  cases  have  tended  to  insist 
on  relatively  strict  adherence  to  the  necessary  proce- 
dures in  comparable  cases.  For  this  reason,  if  a  school 
board  does  not  follow  proper  procedures  when  it 
transfers  property,  the  transaction  may  be  declared 
void  as  ultra  vires — that  is,  beyond  the  board's  proper 
authority.'*  A  serious  uncertainty  about  the  proce- 
dures may  prevent  good  title  to  the  land  from  passing; 
a  defect  in  the  original  procedures  may  be  cited  by 
potential  grantees  of  the  purchaser  as  a  cloud  on  title 
that  affects  its  marketability.  A  cloud  on  title  is  a  sig- 
nificant uncertainty  affecting  the  validity  of  the  title 
that  passes  to  the  purchaser;  in  the  law  the  purchaser  is 
usually  entitled  to  insist  on  a  nearly  unassailable  title. 

North  Carolina's  judicial  sale  procedures  are  found 
in  G.S.  Chapter  1,  Article  29A  (G.S.  1-339.1  et  seq.). 
Generally,  the  clerk  of  court  issues  an  order  of  sale  and 
designates  a  person  to  hold  the  sale.  He  may,  and 
usually  does,  require  a  bond.  Notice  of  the  sale  must  be 
posted  on  the  courthouse  door  for  30  days  before  the 
sale.  Notice  must  also  be  published  in  a  newspaper 
once  a  week  for  four  consecutive  weeks,  no  more  than 
22  days  elapsing  from  the  first  to  the  last  publication. 
The  last  publication  must  be  no  more  than  10  days 
before  the  auction.  The  person  who  conducts  the  auc- 
tion must  submit  a  report  of  sale  to  the  clerk  within  five 
days  after  the  auction.  In  the  judicial  sale,  upset  bids 
may  be  made  within  ten  days  from  the  date  of  the 
report.  Curiously,  G.S.  1-339.25  defines  an  upset  bid" 
but  does  not  say  that  the  opportunity  for  one  is  re- 

16.  See,  e.g.,  N.C.A.G.  letter  of  December  5,  1978,  to  George  T. 
Register,  Jr.,  attorney  for  the  Orange  County  Board  of  Education  (a 
copy  of  which  is  on  file  at  the  Institute  of  Government). 

17.  Vaughn  v.  Commissioners,  118  N.C.  636  (1896). 

18.  Bowles  V.  Fayetteville  Graded  Schools,  211  N.C.  35  (1936). 
See  also  Carstarphen  v.  Plymouth,  180  N.C.  26  (1920);  Asheville  v. 
Herbert,  190  N.C.  732  (1925);  Bagwell  v.  Brevard,  276  N.C.  604 

19.  An  upset  bid  is  an  advanced,  increased,  or  raised  bid  exceed- 
ing the  reported  sale  price  by  at  least  1 0  per  cent  of  the  first  $  1 ,000 
plus  at  least  5  per  cent  of  any  excess  over  $1,000  (but  with  a 
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quired  (though  it  contains  such  a  requirement  when 
the  property  is  sold  in  parts  and  permits  a  separate 
upset  bid  for  each  part.)  If  an  upset  bid  is  submitted  to 
the  clerk,  a  resale  is  ordered.  Notice  of  the  resale  must 
be  posted  and  published — posted  at  the  courthouse 
door  for  fifteen  days  before  the  sale  and  published  in  a 
newspaper  that  qualifies  for  legal  advertising  once  a 
week  for  two  weeks.  (If  there  is  no  such  newspaper  in 
the  county,  notice  must  be  posted  at  three  public  places 
in  the  county  besides  the  courthouse  for  fifteen  days 
before  the  resale.)  The  cycle  of  notice,  sale,  upset  bid, 
and  resale  is  continued  until  no  further  upset  bid  is 
received.  The  clerk  then  confirms  the  sale. 

This  procedure  for  selling  surplus  property  is  cum- 
bersome and  far  more  time-consuming  than  the  pro- 
cedures that  cities  and  counties  may  use.  It  is  also 
expensive:  Each  legal  notice  (several  may  be  required) 
may  cost  up  to  $  100,  and  the  attorney's  time  in  review- 
ing the  notices  and  other  documents  will  involve  sig- 
nificant expense.  Why  school  boards  should  be  re- 
quired to  use  the  judicial  sale  procedure  is  not  clear. 
The  public  interest  can  be  protected  without  such 
complication;  meanwhile,  the  complexity  and  uncer- 
tainty of  this  procedure  may  often  reduce  rather  than 
increase  the  ultimate  proceeds  to  a  school  board.  By 
and  large,  a  school  unit  that  is  selling  property  does  not 
need  due  process  protection.  Its  board  has  the  power 
to  approve  or  disapprove  the  sale,  especially  on  the 
grounds  that  the  price  is  inadequate,  and  it  can  protect 
its  own  interests.  Such  a  unit  is  like  a  county  or  city  that 
is  selling  property.  For  all  local  units,  the  statute  should 
protect  the  public  interest — public  assets  should  not  be 
dissipated  for  inadequate  prices,  and  no  person  should 
receive  favorite  treatment  or  undue  consideration.  If 
the  procedures  of  G.S.  160A-266  et  seq.  are  adequate 
to  protect  the  public  interest  when  counties  and  cities 
dispose  of  property,  they  should  be  adequate  for 
school  units  also. 

What  are  some  of  the  specific  problems  when  school 
units  use  the  judicial  sale  procedure?  As  has  been  said, 
the  difficulties  arise  because  it  is  unclear  whether  the 
clerk  of  court  or  the  school  board  supervises  the 
sale — a  matter  complicated  by  the  fact  that  certain  of 
the  clerk's  powers  are  discretionary. 

The  attorney  who  uses  G.  S.  115-1 26(a)  must  decide 
whether  the  board  and  its  representatives  or  the  clerk 
will  supervise  the  process.  This  decision  will  affect  such 
questions  as  who  orders  the  sale,  who  will  conduct  the 
sale,  whether  a  report  of  sale  will  be  required  (in  a 
judicial  sale,  the  clerk  may  order  such  a  report,  almost 
always  will  do  so,  and  must  receive  it  within  five  days  of 


the  sale),  whether  a  bond  will  be  required  of  the  person 
who  conducts  the  sale  and  in  what  amount  (in  ajudicial 
sale,  the  clerk  may  require  a  bond  in  an  amount  up  to  \ 
twice  the  expected  proceeds),  and  what  compensation, 
if  any,  the  person  who  conducts  the  sale  will  receive. 
Other  questions  are  whether  upset  bids  are  filed  with 
the  clerk  or  the  board,  whether  any  upset  bid  after  the 
first  one  must  be  submitted  within  ten  days  of  the  sale 
or  within  ten  days  after  the  report  of  the  sale  is  filed, 
whether  a  school  board  that  is  conducting  the  proce- 
dure may  require  a  surety  bond  of  the  high  bidder, 
and  other  such  details  that  emerge  in  using  a  school 
property  disposal  statute  that  incorporates  the  judicial 
sale  statute  imperfectly. 

G.S.  1 15- 1 26(a)  states  that  xhe  conduct  of  the  auction 
shall  be  as  prescribed  for  judicial  sale.  This  provision 
suggests  that  the  procedures  for  the  sale  of  real  property 
shall  be  the  same  as  for  judicial  sales,  but  it  does  not 
really  imply  that  the  clerk  of  court  shall  be  involved.  In 
fact,  G.S.  1 15-126  says  fiady  that  the  school  board  may 
sell  property  at  public  auction.  The  reasonable  conclu- 
sion seems  to  be  that  the  school  board  stands  in  the 
shoes  of  the  clerk  of  court  in  selling  property  under  the 
judicial  sale  procedure.  But  it  is  also  possible  to  con- 
clude that  G.S.  1 1 5- 1 26(a)  contains  no  such  affirmative 
grant  of  au  thority  to  the  school  board,  because  it  can  be 
argued  that  bidders  may  assume  that  upset  bids  and 
other  aspects  of  the  sale  will  be  supervised  by  the  clerk 
of  court,  the  official  normally  involved  injudicial  sales  (' 
and  in  whose  office  upset  bids  in  judicial  sales  are 
normally  filed. 

A  distinct  disadvantage  of  the  sale  procedure  to  a 
prospective  bidder  is  the  failure  of  G.S.  1 15- 126(a)  to 
specify  a  period  within  which  the  school  board  must 
accept  or  reject  a  high  bid  after  the  time  for  upset  bids 
has  passed.  The  prospective  purchaser  by  that  time 
will  have  had  a  deposit  and  possibly  a  surety  bond  tied 
up  for  a  long  time,  adding  an  actual  economic  expense 
to  his  purchase  price.  In  contrast,  a  county  or  city  that 
is  selling  real  property  at  auction  under  G.S.  160A- 
270(a)  must  complete  the  sale  within  30  days  (although 
there  is  no  such  requirement  if  the  unit  sells  by 
negotiated  offer  and  upset  bid).  Under  general  prin- 
ciples of  contract  law,  an  offer  will  be  deemed  rejected 
if  not  accepted  within  a  reasonable  period  of  time.^" 
This  result  would  likely  be  applied  to  a  school  board 
that  delayed  an  inordinate  dme  in  deciding  whether  to 
accept  a  bid.  Still,  the  pressure  would  be  on  the  pros- 
pective purchaser,  because  what  is  a  "reasonable 
period  of  time"  will  depend  on  the  specific  facts  of  each 
case.  If  the  board's  argument  that  a  reasonable  time 
had  not  elapsed  when  it  accepted  the  bid  is  accepted  by 


minimum  increase  of  $25)  deposited  in  cash  or  by  certified  check  or 
cashier's  check  satisfactory  to  the  clerk  made  to  the  clerk  within  ten 
days  after  the  report  of  sale  is  filed.  N.C.  Gen.  Stat.  §  1-339.25 


20.   1  WiLLisTON  On  Contracts  54  (3d.  1957). 
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the  court,  the  court  would  order  execution  on  the 
purchaser's  surety  bond  to  satisfy  the  board's  damages. 
The  prospective  purchaser,  therefore,  is  gambUng  his 
surety  bond  on  the  correctness  of  his  position  that  his 
offer  had  been  rejected  because  a  reasonsable  time  had 
elapsed. 

SALE  OF  PERSONAL  PROPERTY 

In  1977,  the  General  Assembly  amended  G.S.  115- 
126(b),  governing  the  sale  of  personal  property,  to 
provide  a  straightforward  auction  procedure  for  sell- 
ing personal  property.  Previously,  the  procedure  for 
execution  of  chattel  oortgages  had  been  used.  A  school 
board  that  finds  that  certain  of  the  unit's  personal 
property  is  unnecessary  or  undesirable  for  school 
purposes  may  sell  it  through  the  State  Department  of 
Administration's  Division  of  Contract  and  Purchase  or 
at  public  auction.  Notice  of  the  auction  must  be  pub- 
lished from  seven  to  15  days  before  the  date  of  the  sale. 
The  notice  must  adequately  identify  the  property  to  be 
sold  so  as  to  acquaint  prospective  bidders  with  the 
nature  and  location  of  the  property  and  state  the  time, 
date,  place,  and  terms  of  the  sale.  The  property  must 
be  present  at  the  sale  unless  this  is  impractical,  in  which 
case  buyers  must  be  allowed  to  inspect  it  before  the 
sale.  The  school  board  designates  the  person  to  con- 
duct the  sale.  The  statute  provides  for  compensating 
him,  unless  he  is  an  employee  or  officer  of  the  board.  It 
also  sets  out  the  conditions  when  a  sale  may  be  post- 
poned. The  school  board  confirms  the  sale.  The  pro- 
ceeds are  paid  to  the  school  unit's  treasurer  (school 
finance  officer),  and  there  is  no  limitation  on  their  use. 

PRIVATE  SALE 

A  somewhat  unusual  provision  for  private  sale  of 
both  real  and  personal  property  appears  in  G.S.  1 15- 
126(c).  It  states  that  a  school  board  may  reject  any  bid 
at  auction  or  at  a  resale  if  it  feels  that  the  bid  is  not 
adequate,  but  it  also  says  that  the  property  may  be 
advertised  again  or  the  board  may  sell  it  at  private  sale 
within  one  year  of  its  initial  public  offering  for  an 
amount  more  than  the  highest  bid  at  the  auction  or 
resale.  This  provision  undermines  the  public  sale  pro- 
cess and  is  at  least  susceptible  to  abuse.  Permitting  a 
school  board  to  reject  a  public  bid  for  inadequacy  but 
within  a  year  sell  the  property  for  a  penny  more,  or  a 
dollar  more,  or  even  perhaps  a  hundred  dollars  more 
to  a  different  party  in  a  transaction  closed  to  public 
scrutiny  is  inconsistent  with  the  statute's  antifraud  pol- 
icy. The  statute  would  better  protect  the  interests  of 
the  public  and  the  school  unit  if  it  required  the  board 
to  obtain  an  appraisal  of  the  property  as  a  condition  to 
exercising  the  private-sale  authority  of  G.S.  115- 
126(a). 


EXCHANGE  OF  PROPERTY 

A  school  board  may  exchange  either  personal  or  real 
property  it  owns  in  full  or  partial  payment  for  prop- 
erty it  wishes  to  acquire  for  public  school  purposes. 
The  procedure  is  straightforward.  Before  an  ex- 
change of  real  property  is  made,  the  board  must  take 
the  following  steps:  (1)  file  the  terms  of  the  proposed 
exchange  in  the  superintendent's  office  and  with  the 
clerk  of  court  at  least  10  days  before  completing  the 
transaction,  and  (2)  publish  a  notice  of  the  proposed 
transaction  at  least  10  days  before  completing  the 
transaction.  Apparently,  the  school  board  may  ex- 
change personal  property  in  a  private  transaction. 

In  such  an  exchange  one  issue  that  may  arise  is 
whether  the  properties  to  be  exchanged  have — or 
must  have — equal  value.  In  Painter  v.  Board  of  Educa- 
tion^^ plaintiffs  sought  to  block  the  Wake  County 
Board  of  Education  from  exchanging  a  tract  of  land  it 
owned  for  a  tract  it  wanted  as  the  site  for  a  proposed 
high  school.  The  Wake  County  Board  of  Commission- 
ers had  refused  to  approve  funds  to  buy  the  land,  so 
the  school  board  decided  to  exchange  property  for  it. 
Plaintiffs  asserted  that  the  school  board's  action  was  an 
abuse  of  discretion  because  the  land  to  be  exchanged 
was  worth  much  more  than  the  site  to  be  acquired.  The 
board  countered  with  the  reverse  claim. 

The  North  Carolina  Supreme  Court  approved  the 
transaction.  It  cited  Barbour  v.  Carteret  County^^  for  the 
principle  that  a  court  will  not  overturn  discretionary 
decisions  of  county  officials  except  on  allegation  and 
proof  that  the  officials  acted  "in  wanton  disregard  of 
the  public  good."  The  Court  held  that  G.S.  1  I5-126(d) 
does  not  limit  an  exchange  to  properties  of  equal 
value.  If  a  discrepancy  in  valuation  exists,  it  bears  only 
on  the  question  of  abuse  of  discretion  and  is  only  one 
factor  to  be  considered  in  determining  whether  the 
school  board  abused  its  discretion. 

Plaintiffs  in  Painter  also  argued  that  the  school  board 
was  required  to  have  the  county  commissioners'  ap- 
proval under  a  statutory  provision  that  "no  contract 
for  the  purchase  of  a  site  shall  be  executed  nor  any 
funds  expended  therefor  without  the  approval  of  the 
board  of  county  commissioners  as  to  the  amount  to  be 
spent  for  the  site."^^  The  Court  concluded  that  the 
statute  applies  only  to  cases  in  which  sites  are  to  be 
purchased  by  boards  of  education  with  money  furnished 
by  the  county  commissioners  in  the  budget. 

LEASE  OR  RENTAL  OF  PROPERTY 

A  school  board  may  lease  or  rent  property  owned  or 
held  by  it  pursuant  to  G.  S.  1 15- 126(e)  (when  or  why  a 

21.  288  N.C.  165(1975). 

22.  255  N.C.  177  (1961). 

23.  N.C.  Gen.  Stat.  §  115-78(c)  (1).  now  codified  as  N.C.  Gen. 
Stat.  §  115-100.5(1). 
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school  board  might  lease  property  held  but  not  owned 
by  it  is  not  clear).  To  lease  property  for  a  year  or  less, 
the  school  board  must  find  that  the  property  is  not 
necessary  or  desirable  for  school  purposes  and  that 
selling  it  is  not  practicable  or  in  the  public  interest. 
These  findings  should  be  made  in  a  motion  adopted  by 
the  school  board.  There  is  no  restriction  on  the  use  of 
proceeds  from  a  lease  for  a  year  or  less. 

Until  1977  school  property  could  not  be  leased  or 
rented  for  over  a  year.  Now,  a  school  board  may  lease 
property  for  up  to  ten  years  if  it  approves  the  longer 
lease  as  in  the  public  interest  by  a  two-thirds  vote  and  if 
the  school  unit's  tax-levying  authority  approves  the 
transaction.  This  last  requirement  is  logical.  If  the 
school  board  should  discover  during  the  lease  period 
that  it  needs  the  property  leased  (by  definition  a  capital 
asset  because  the  useful  life  extends  over  one  year),  the 
board  may  quite  possibly  end  up  approaching  the 
county  commissioners  for  capital  outlay  funds  to  re- 
place the  leased  property.  It  seems  logical,  too,  that  the 
proceeds  of  leases  for  over  a  year  must  be  used  to 
reduce  the  county's  bonded  indebtedness  for  the 
schools  or  for  capital  outlay  purposes. 

One  point  of  uncertainty  in  G.S.  115-126(e)  is 
whether  a  school  board  may  lease  property  that  is 
currently  unnecessary  or  undesirable  for  school  pur- 
poses but  may  possibly  be  needed  later.  For  instance,  if 
a  building  will  not  be  needed  for  at  least  a  year,  the 
board  may  be  able  to  conclude  that  a  sale  will  not  be  in 
the  public  interest  but  not  to  conclude  that  the  prop- 
erty is  unnecessary  or  undesirable  for  school  purposes. 
Or,  for  another  example,  should  a  school  board  be 
allowed  to  lease  an  activity  bus  that  will  not  be  needed 
during  the  summer  to  the  YMCA?  Financially,  at  least, 
the  board  would  come  out  whole  if  the  rental  covered 
depreciation  as  well  as  an  imputed  and  allocated  cost 
for  a  share  of  any  debt  incurred  to  acquire  the  activity 
bus  originally.  And  for  leases  over  a  year,  the  rental 
will  be  applied  against  the  bonded  indebtedness  or 
capital  assets  accounts. 

Some  study  should  be  given  to  the  question  whether 
allowing  school  boards  to  lease  property  that  will  not 
be  needed  during  the  term  of  the  lease  would  signifi- 
cantly increase  the  operating  flexibility  and  efficiency 
of  the  public  schools.  Counties  and  cities  have  more 
flexible  and  much  less  restrictive  statutory  authority  to 
enter  into  leases  than  school  units.  Under  G.S.  160A- 
272  a  county  or  city  may  lease  property  that  the  gov- 
erning board  determines  will  not  be  needed  during  the 
term  of  the  lease.  The  procedural  steps  are  simple. 
Leases  of  a  year  or  less  can  be  made  by  a  simple  resolu- 
tion of  the  governing  board — though  for  leases  be- 
tween one  and  ten  years,  ten  days'  public  notice  of  the 
proposed  lease  must  be  given.  Curiously,  G.S.  115- 
126(e)  has  the  effect  of  making  it  more  difficult  pro- 
cedurally for  school  boards  to  lease  property  for  over 


one  year  than  to  sell  it  outright.  Here  again  the  statute 
seems  to  show  a  bias  toward  outright  sale  of  school      ^ 
property,  even  though  in  some  cases  a  school  unit  will     \  | 
realize  more  income  by  leasing  unneeded  property 
over  a  period  of  years  than  by  selling  it. 

SALE  OR  EXCHANGE  OF  PROPERTY 
WITH  GOVERNMENTAL  UNITS 

School  boards  may  also  dispose  of  property  to  other 
governmental  units  under  G.S.  I60A-274.  That  stat- 
ute permits  the  sale,  lease,  exchange,  or  joint  use  of 
property  with  other  governmental  units  pursuant  to  a 
simple  procedure.  The  property  may  be  disposed  of  by 
any  of  these  means  with  or  without  consideration  to 
another  governmental  unit  on  terms  the  board  "deems 
wise."  The  intent  of  the  provision  is  to  increase  the 
productivity  and  efficient  use  of  assets  held  by  gov- 
ernmental units  for  the  public  at  large.  The  term  "gov- 
ernmental unit"  is  defined  to  cover  virtually  all  for- 
mally organized  units  of  state  or  local  government.  It 
does  not  include  federal  agencies,  departments,  or 
boards.  The  only  procedural  requirement  for  action 
under  G.S.  I60A-274  is  the  usual  one  that  the  unit  act 
by  proper  action  of  its  governing  board.  In  effect,  all  a 
school  board  has  to  do — except  for  leases  for  nominal 
rental,  discussed  below — is  pass  a  resolution  transfer- 
ring the  property. 

One  proviso  of  G.  S.  I60A-274  applies  specifically  to  /I 
school  iDoards.  After  a  blanket  statement  of  authority  ^ 
to  governmental  units  to  sell,  lease,  or  exchange  prop- 
erty in  subsection  (b),  subsection  (c)  states  that  a  school 
board  may  lease  real  property  for  $  I  a  year  to  another 
governmental  unit  if  the  property  is  no  longer  needed 
for  school  purposes.  The  narrower  language  of  this 
proviso  implies  some  limiting  effect  to  the  unqualified 
language  of  subsection  (b)  as  it  applies  to  school 
boards.  This  raises  a  doubt  whether  subsection  (b)  was 
intended  to  apply  to  school  boards  without  regard  to 
the  more  restrictive  provisions  of  G.S.  1 1 5- 1 26(e). 

A  reasonable  response  is  that  G.S.  160A-274  does 
give  a  school  board  additional  and  separate  authority 
to  dispose  of  property  to  a  governmental  unit  because 
it  is  more  recently  enacted  than  G.S.  1 15- 126(a)  and  it 
has  a  narrower  and  more  specific  focus;  furthermore, 
the  1979  proposed  recodification  of  public  school  laws 
explicitly  grants  school  boards  specific  authority  to  use 
G.S.  160A-274.^^  It  also  seems  reasonable  to  conclude 
that  the  application  of  G.S.  1 15-126  is  now  limited  to 
cases  in  which  the  purchaser  or  lessee  is  not  a  gov- 
ernmental unit. 

The  history  of  G.S.  I60A-274(c)  is  interesting.  Its 
proviso  was  a  response  to  a  1971  Attorney  General's 
opinion  that  a  lease  for  nominal  consideration  of 

24.  See  Committee  Substitute  for  45,  §  115C-3 19(g).  " 
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school  unit  property  to  the  county  was  impermissi- 
ble.^^ While  that  opinion  seems  to  be  off  the  mark,  the 
1975  amendment  adding  the  subsection  (c)  proviso 
now  clearly  permits  a  school  board  to  lease  property 
for  nominal  rental  to  another  governmental  unit.^® 
Since  that  is  the  proviso's  intent,  it  can  also  be  argued 
that  the  school  board  may  sell  or  lease  property  for 
more  than  a  nominal  rental — that  is,  for  fair  or 
adequate  value — under  the  broader  authority  of  sub- 
secuon  (b).  In  that  event,  the  school  board  need  not 
specifically  find  that  the  property  is  unnecessary  or 
undesirable  for  school  purposes  in  order  to  dispose  of 
it  under  G.S.  I60A-274.  Furthermore,  the  subsection 
(c)  proviso  applies  only  to  real  property. 

It  appears,  then,  that  a  school  board  may  sell  and 
lease  personal  property  to  another  governmental  unit 
under  the  broader  authority  of  subsection  (b).  Here 
also  the  board  need  not  specifically  determine  that  the 
property  is  unnecessary  or  undesirable  for  school 
purposes.  North  Carolina  case  law,  however,  restricts 
disposal  of  property  that  is  still  needed  for  "gov- 
ernmental purposes";  if  the  property  is  not  in  fact 
surplus,  case  law  suggests  that  the  transaction  could  be 
declared  void  by  a  court. ^' 

A  SUGGESTION  FOR  LEGISLATION 

A  school  board  that  wishes  to  sell  real  property  must 
use  the  complicated  judicial  sale  procedure.  By  and 
large,  the  other  procedures  that  school  units  may  use 
to  dispose  of  property  are  also  cumbersome.  Cities  and 
counties,  on  the  other  hand,  can  use  a  greater  variety 
of  much  simpler  procedures.  In  my  opinion,  a  school 
board  that  is  selling  property  is  more  like  a  city  or 
county  than  is  the  usual  owner  who  is  subject  to  a 
judicial  sale,  such  as  a  minor,  an  incompetent,  or  a 
receiver.  Yet  the  school  property  disposal  statute  pre- 
scribes use  of  the  judicial  sale  procedure  for  transfers 
of  real  property.  All  in  all,  G.S.   1 15-126  seems  to 

25.  N.C.A.G.  letter  of  October  28,  1971,  to  James  B.  Garland 
attorney  for  the  Gaston  County  Board  of  Education. 

26.  The  Attorney  General's  opinion  was  based  on  two  cases  de 
cided  under  a  former  North  Carolina  constitutional  provision  thai 
without  a  vote  of  the  people  public  funds  may  be  spent  for  "neces- 
sary expenses"  only.  See,  Brumley  v.  Baxter,  225  N.C.  691  (1945) 
and  Horton  v.  Redevelopment  Commission  of  High  Point,  262  N.C 
306  (1964).  The  opinion's  conclusion  from  those  cases— that  even 
with  express  legislative  sanction,  a  governmental  unit  has  no  powei 
to  make  an  absolute  grant  to  another  governmental  agency  of  real 
property  not  required  for  other  purposes  without  adequate  mone- 
tary consideration— does  not  seem  to  take  into  account  such  cases  as 
Wells  V.  Housing  Authority.  213  N.C,  744  (1938),  and  Allen  v 
Reidsville.  178  N.C.  513  (1919).  In  any  event,  the  "necessary  ex 
f)enses"  clause  was  dropped  from  the  North  Carolina  Constitution 
in  1973.  Also,  N.C.  Gen.  Stat.  §  160A-274  has  since  been  amended 
to  specify  that  it  authorizes  transfers  "with  or  without  considera- 
tion." 

27.  Carstarphen  v.  Plymouth,  180  N.C.  26  (1920);  Asheville  v. 
Herbert,  190  N.C.  732  (1925);  Bagwell  v.  Brevard,  276  N.C.  604 
(1%6). 


impose  unclear  and  often  excessive  requirements  on 
school  boards  in  disposing  of  property. 

There  appears  to  be  no  reason  why  the  procedures 
that  protect  the  public  interest  when  counties  and  cities 
dispose  of  property  should  not  be  available  to  school 
units.  For  schools  as  well  as  for  counties  and  cities,  the 
statutes  are  designed  to  avoid  fraud  or  collusion  and  to 
obtain  the  best  available  price.  If  the  county  and  city 
procedures  substantially  accomplish  this  goal,  they 
should  do  so  when  a  school  unit  is  the  seller.  The 
county  and  city  procedures  are  clear,  relatively  well 
understood,  and  relatively  fast,  and  they  allow  use  of  a 
variety  of  methods. 

What  are  the  procedures  available  to  counties  and 
cities?  The  several  procedures  available  to  counties 
and  cities^*  are  public  auction,  negotiated  offer  and 
upset  bid,  sealed  bids,  exchange,  and  transfer  to  a 
governmental  unit.  The  advantage  of  the  public  auc- 
tion is  that  it  does  not  require  upset  bids  and  sub- 
sequent resale  at  auction.  The  negotiated-offer  and 
upset-bid  procedure,  on  the  other  hand,  provides  for 
upset  bids,  but  the  initial  offer  may  be  negotiated  pri- 
vately and  the  procedure  does  not  require  a  public 
auction  after  each  upset-bid  period.  The  sealed-bid 
procedure  is  modeled  after  the  state  purchasing  stat- 
ute, adapted  to  the  sale  of  property,  and  may  be  most 
convenient  in  many  situations.  If  sealed  bids  are  used, 
the  unit  may  specify  the  terms  of  the  offer  to  which  all 
bids  received  will  be  subject.  In  addition,  counties  and 
cities  may  sell  personal  property  worth  under  $5,000 
at  private  sale.  Property  may  also  be  leased  for  up  to 


Suggested  Legislation  Providing  For 
Disposal  of  School  Property 

Sec.  115-126.  Disposal  of  property.  A  board  of 
education  for  a  county  or  for  a  city  school  ad- 
ministrative unit  may  dispose  of  any  real  or  per- 
sonal property  belonging  to  it  according  to  the 
procedures  prescribed  in  General  Statutes, 
Chapter  160A,  Article  12,orany  successor  provi- 
sions thereto.  For  the  purposes  of  this  section, 
references  in  Chapter  I60A,  Article  12,  to  the 
"city,"  the  "council,"  or  a  specific  city  official  are 
deemed  to  refer,  respectively,  to  the  school  dis- 
trict or  administrative  unit,  the  board  of  educa- 
tion, and  the  school  administrative  official  who 
most  nearly  performs  the  same  duties  performed 
by  the  specified  city  offical.  The  proceeds  of  any 
sale  of  real  property  or  from  any  lease  for  a  term 
of  over  one  year  shall  be  applied  to  reduce  the 
county's  bonded  indebtedness  for  schools  or  for 
capital  ouday  purposes. 


28.  N.C.  Gen.  Stat.  §  160A-266  et  seq. 
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ten  years  if  the  governing  board  determines  that  the 
unit  will  not  need  the  property  during  the  term  of  the 
lease. 

Permitting  school  boards  to  use  the  county  and  city 
disposal  statutes  is  simpler  and  more  sensible  than 
trying  to  correct  the  many  defects  of  G.S.  1 15-126  by 
amendment.  Uniform  disposal  procedures  for  all 
units  of  local  government  will  aid  both  attorneys  who 
represent  local  governments  and  those  who  deal  with 
them.  If  there  is  some  reason  other  than  tradition  to 


bind  school  boards  to  the  judicial  sale  procedure,  it  is 
not  obvious.  I  recommend  that  the  North  Carolina  m 
General  Assembly  authorize  school  units  to  use  the  \ 
county  and  city  property  disposal  procedures.  A  pro- 
posed bill  appears  above.  Because  a  school  unit's  capi- 
tal financing  comes  from  a  county,  it  seems  wise  to 
provide  that  proceeds  from  the  sale  of  real  property 
and  from  the  rental  of  property  for  more  than  a  year 
be  applied  to  reduce  the  county's  bonded  indebtedness 
for  schools  or  for  capital  outlay  purposes. 


RECENT  COURT  DECISIONS 


"BLACK  ENGLISH"  AS  A  LANGUAGE  BARRIER 
TO  EQUAL  EDUCATIONAL  OPPORTUNITY. 

Martin  Luther  King  Junior  Elementary  School  Children,  et 
al.  V.Ann  Arbor  School  Board,  No.  77-71861  (E.D.  Mich. 
July  12,  1979). 

Facts:  This  action  was  brought  by  eleven  black  stu- 
dents of  elementary  school  age  who  resided  in  a  low- 
income  housing  project  located  in  an  affluent  section 
of  Ann  Arbor  near  the  University  of  Michigan.  They 
claimed  that  the  defendant  Ann  Arbor  School  District 
violated  constitutional  and  statutory  provisions  by  fail- 
ing to  establish  a  program  that  would  enable  them  to 
overcome  the  cultural,  social,  and  economic  depriva- 
tions that  were  preventing  them  from  making  normal 
progress  in  school.  The  sole  issue  was  whether  Section 
1703(0  of  Title  20  of  the  United  States  Code  had  been 
violated.  This  statute  provided: 

No  state  shall  deny  equal  educational  opportun- 
ity to  an  individual  on  account  of  his  or  her  race, 
color,  sex,  or  national  origin,  by  (f)  the  failure  by 
an  educational  agency  to  take  appropriate  action 
to  overcome  language  barriers  that  impede  equal 
participation  by  its  students  in  its  instructional 
program. 

The  plaintiffs  had  difficulty  in  learning  to  read 
standard  English,  which  they  attributed  in  part  to  the 
failure  of  the  teachers  to  recognize  that  they  spoke 
"black  English"  at  home  and  in  informal  settings.  The 
children  could  move  easily  from  "black  English"  to 
standard  English  in  speaking  but  could  not  make  the 
same  transition  in  reading.  Plaintiffs  alleged  that  this 
language  barrier  has  been  created  by  a  feeling  of  in- 
feriority on  the  part  of  the  children  and  that  this  feel- 
ing had  been  induced  by  the  teachers  who  were 
charged  with  teaching  them  to  speak  and  read  stan- 
dard English. 


Holding:  After  considering  the  testimony  of  linguis- 
tic and  educational  experts,  the  court  found  that 
"black  English"  is  "a  distinct,  definable  version  of  En- 
glish, different  from  standard  English  of  the  school 
and  the  general  world  of  communications."  It  is  not, 
the  court  said,  "an  acceptable  method  of  communica- 
tions in  the  educational  world,  in  the  commercial 
community,  in  the  community  of  the  arts  and  science, 
or  among  professionals."  Therefore,  children  who 
speak  "black  English"  must  be  taught  to  speak  and  ^ 
read  standard  English  in  order  to  function  in  the  V 
mainstream  of  society.  The  court  found  that  the  fail- 
ure to  learn  to  read  was  due  in  part  to  the  failure  of 
their  "teachers  to  take  into  account  the  'black  English' 
home  language  of  the  children  in  trying  to  help  them 
switch  to  reading  standard  English."  The  court  found 
that  under  Section  1703(0  the  defendant  educational 
agency  had  failed  to  take  appropriate  action  to  over- 
come this  language  barrier  and  thus  had  denied  equal 
educational  opportunity  to  the  children  on  the  basis  of 
race.  This  conclusion  was  made  despite  the  fact  that 
the  children  had  been  taught  with  access  to  all  the 
services  the  school  system  offered.  These  services  in- 
cluded educational  materials  recommended  by  lan- 
guage experts,  individualized  instructional  programs 
and  tutoring,  and  other  special  help  offered  by  their 
teachers  in  conjunction  with  a  speech  therapist,  a 
speech  and  language  specialist,  and  a  psychologist. 
Their  teachers  testified  that  they  had  tried  to  treat 
these  children  in  the  same  manner  as  any  other  chil- 
dren in  their  classes.  However,  the  equality  of  treat- 
ment was  partially  responsible  for  the  court's  finding 
that  the  board  had  failed  in  one  respect  to  take  ap- 
propriate action. 

Despite  the  school's  good  intentions,  the  courts  con- 
cluded that  the  school  would  probably  not  succeed  in        i 
helping  the  children  to  read  unless  it  provided  "lead- 
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ership  and  help  for  its  teachers  in  learning  about  the 
existence  of  'black  English'  as  a  home  and  community 
language  of  many  black  students  and  to  suggest  ways 
and  means  of  using  that  knowledge  in  teaching  the 
black  children  code  switching  skills  (switching  from 
one  language  to  another)  in  connection  with  reading 
standard  English "'  Failure  to  account  for  the  dif- 
ferent dialects  denied  these  children  an  equal  educa- 
tional opportunity. 

The  school  board  was  ordered  to  develop  a  plan  to 
make  its  teachers  aware  of  existing  knowledge  con- 
cerning "black  English"  so  that  they  may  identify  chil- 
dren who  speak  that  dialect  and  use  that  knowledge  in 
teaching  them  how  to  read  standard  English.  The 
court  did  not  require  that  the  students  be  taught  in 
"black  English"  or  that  special  bilingual  programs  be 
implemented.  The  holding  was  limited  to  the  single 
elementary  school  involved,  but  the  court  suggested 
that  the  defendant  may  want  to  develop  a  broader  plan 
including  teachers  from  other  elementary  schools. 

Susan  Kelly 

NEW  YORK  HIGH  COURT  REJECTS  EDUCA- 
TIONAL MALPRACTICE  CLAIM.  Donohue  v. 
Copiague  Union  Free  School  District,  47  N.Y.  2d  440,  418 
N.Y.S.  2d  375  (1979). 

Facts:  A  1976  graduate  of  Copiague  Senior  High 
School  sued  the  board  of  education,  claiming  that  the 
failure  to  equip  him  with  skills,  even  "on  a  level  suffi- 
cient to  enable  him  to  complete  applications  for 
employment"  constituted  (1)  educational  malpractice, 
and  (2)  negligent  breach  of  a  constitutionally  imposed 
duty  to  educate.  His  claims  were  dismissed  in  lower 
courts. 

Holding:  The  Court  of  Appeals  (New  York's  highest 
court)  affirmed  the  lower  court's  dismissal.  It  rejected 
Donohue's  constitutional  claim,  noting  that  the  New 
York  Constitution  imposed  the  obligation  of  maintain- 
ing and  supporting  a  system  of  public  schools  on  the 
legislature  and  that  the  "general  directive  was  never 
intended  to  impose  a  duty  flowing  directly  from  a  local 
school  district  to  individual  pupils  to  ensure  that  each 
pupil  receives  a  minimum  level  of  education  .  . .  ." 

The  court  conceded  the  possibility  of  an  educational 
malpractice  action  based  on  tort  law.  For  this  type  of 
suit  to  succeed,  the  plaintiff  would  have  to  prove  a  legal 
duty  of  care  similar  to  that  of  other  professionals  (doc- 
tors, lawyers,  engineers,  architects),  the  existence  of 
standards  to  judge  an  educator's  performance,  actual 
injury  (functional  illiteracy),  and  proximate  cause, 
which  is  the  most  difficult  of  the  elements  to  prove. 
(Proximate  cause  means  the  last  negligent  act  con- 
tributory to  an  injury,  without  which  the  injury  would 
not  have  resulted.)  The  court  declared,  however,  that 
while  there  might  be  such  an  action,  "the  heart  of  the 


matter  is  whether  . .  .the  courts  should,  as  a  matter  of 
public  policy,  entertain  such  claims.  We  believe  they 
should  not."  The  court  noted  thejudiciary's  traditional 
reluctance  to  interfere  with  responsibility  for  the  ad- 
ministration of  the  public  school  system,  lodged  by  the 
constitution  and  statute  in  school  administrative  agen- 
cies. It  cited  remedies  available  within  the  educational 
administrative  structure  and  declared,  "To  entertain  a 
cause  of  action  for  educational  malpractice  would  re- 
quire the  courts  not  merely  to  make  judgments  as  to 
the  validity  of  broad  educational  policies — a  course  we 
have  unalteringly  eschewed  in  the  past — but,  more 
importantly,  to  sit  in  review  of  the  day-to-day  im- 
plementation of  these  policies." 

FLORIDA  COMPETENCY  TEST.  Debra  P.  v.  Tur- 
lington, No.  78-892-Civ-T-C(M.D.  Fla.July  13,  1979). 

Facts:  A  Florida  statute  requires  students  to  pass  a 
functional  literacy  test  in  order  to  receive  a  high  school 
diploma.  Students  who  satisfactorily  complete  their 
course  and  attendance  requirements  but  fail  the  test 
receive  a  certificate  of  completion  instead  of  a  dip- 
loma. In  the  three  times  that  the  test  has  been  adminis- 
tered, the  failure  rate  of  black  students  has  been  ap- 
proximately ten  times  greater  than  the  rate  for  white 
students.  Nearly  20  per  cent  of  the  black  students  who 
have  taken  the  test  three  times  have  not  passed  com- 
pared with  1.9  per  cent  of  the  white  students. 

Twelfth-grade  public  school  students  who  failed  the 
test  brought  a  class  action  in  federal  district  court  and 
sought  a  declaratory  judgment  that  the  test  and  di- 
ploma requirement  violated  the  equal  protection  and 
due  process  clauses  of  the  Fourteenth  Amendment  of 
the  United  States  Constitution.  The  students  also  re- 
quested an  injunction  to  restrain  the  Florida  State 
Board  of  Education  from  making  passage  of  the  func- 
tional literacy  test  a  requirement  for  receiving  a  high 
school  diploma. 

Issue  1:  Does  requiring  Florida's  black  students  to 
pass  the  functional  literacy  test  before  receiving  a  di- 
ploma deny  them  equal  protection  of  the  law  because  it 
perpetuates  the  effects  of  past  discrimination?  Yes. 

The  court  found  that  the  black  plaintiffs  suffered 
substantial  learning  deficits  from  four  years  of  segre- 
gated elementary  school  education  that  was  far  in- 
ferior to  that  provided  the  white  students.  Significant- 
ly, recent  remedial  efforts  aimed  at  curing  these  learn- 
ing deficits  were  unsuccessful.  As  a  result,  the  court 
declared  that  past  discrimination  against  the  black  stu- 
dents was  perpetuated  by  the  racially  neutral  test  and 
diploma  requirement.  The  court  ruled  that  the  test 
and  diploma  requirement  punished  the  black  students 
for  being  the  innocent  victims  of  past  racial  discrimina- 
tion and  deprived  them  of  equal  protection  instead  of 
creating  better  educational  opportunities. 
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The  students  also  alleged  that  the  test  denied  them 
equal  protection  because  the  questions  were  racially 
biased  and  the  test  was  not  a  valid  and  reliable  measure 
of  the  skill  objectives  established  by  the  Florida  Board 
of  Education.  First,  the  court  found  that  the  test  was 
not  invalid  because  of  racial  or  ethnic  bias.  Also,  it 
determined  that  the  test  measured  the  students'  mas- 
tery of  the  skill  objectives  for  functional  literacy  (con- 
tent validity)  and  that  performance  on  the  test 
adequately  predicted  a  student's  functional  literacy 
(construct  validity).  The  court  concluded  that  the  test 
was  rationally  related  to  the  state's  valid  interest  in 
requiring  literacy  for  graduation  and  did  not  violate 
the  equal  protection  clause. 

Finally,  the  black  students  alleged  that  the  applica- 
tion of  the  functional  literacy  test  to  public  but  not 
private  schools  violated  their  rights  under  the  equal 
protection  clause.  The  students  argued  that  such  an 
application  created  an  unconstitutional  racial  classifi- 
cation because  they  were  financially  unable  to  attend 
private  schools.  However,  the  court  ruled  that  the  clas- 
sification was  based  on  wealth  rather  than  race.  As  a 
result,  the  decision  to  apply  the  test  to  public  schools 
was  not  required  to  withstand  strict  scrutiny  and  had 
only  to  be  rationally  related  to  some  legitimate  state 
interest.  The  court  ruled  that  the  decision  was  reason- 
able and  not  unconstitutional  because  of  the  signifi- 
cant control  already  exercised  by  the  state  over  the 
public  schools. 

Issue  2:  Was  the  test  unfairly  implemented  without 
sufficient  prior  notice  so  that  it  violated  the  students' 
rights  to  substantive  due  process?  Yes. 

The  Fourteenth  Amendment  prohibits  the  depriva- 
tion of  a  person's  liberty  or  property  interests  without 
due  process  of  law.  The  court  ruled  that  the  students 
had  a  property  interest  in  graduation  from  high  school 
with  a  standard  diploma  if  they  fulfilled  all  require- 
ments other  than  the  literacy  test.  Also,  the  court  de- 
clared that  the  students  had  a  liberty  interest  in  being 
free  of  the  adverse  stigma  associated  with  receiving 
only  a  certificate  of  completion.  The  court  ruled  that 
the  students  were  not  given  sufficient  notice  of  the  test 
and  diploma  requirement  to  satisfy  the  fairness  re- 
quirements of  due  process.  Implementation  of  the  test 
was  deemed  unfair  because  there  was  too  little  time  for 
instruction  and  application  of  the  skills  and  because 
the  students  did  not  know  that  the  skills  they  were 
being  taught  had  to  be  learned  in  order  to  graduate. 
Consequently,  the  implementation  of  the  test  with  the 
diploma  sanction  was  declared  fundamentally  unfair 
and  a  violation  of  the  students'  rights  to  substantive 
due  process. 

Issue  3:  Does  it  perpetuate  the  effects  of  past  dis- 
crimination and  resegregate  the  black  students  in  vio- 
lation of  their  equal  protection  rights  to  use  the  test  to 
classify  and  group  them  for  remediation?  No. 


The  plaintiffs  established  that  the  remedial  educa- 
tion program  for  students  who  failed  the  test  was  dis- 
proportionately composed  of  black  students.  The  ' 
court,  however,  found  that  the  progression  of  students 
out  of  the  remedial  program  was  fluid  and  that  the 
program  constituted  no  more  than  two  classes  per  day. 
Although  the  diploma  sanction  continues  the  effects  of 
pastdiscrimination  and  was  declared  unconstitutional, 
the  compensatory  education  aspect  of  the  program 
remedies  present  effects  of  past  discrimination 
through  educational  opportunities  and  is  constitu- 
tional even  if  the  classes  are  disproportionately  com- 
posed of  black  students. 

The  court  enjoined  the  state  from  requiring  passage 
of  the  functional  literacy  test  as  a  requirement  for  high 
school  graduation  (or four  years  and  ordered  the  dis- 
tribution of  diplomas  to  those  students  who  had  satis- 
fied all  other  graduation  requirements.  Significandy, 
there  are  too  many  differences  between  Florida's  pro- 
gram and  North  Carolina's  competency  test 
ng  program  to  consider  this  decision  as  controlling  the 
result  of  a  case  brought  in  North  Carolina. 

-Arlene  Patterson  and  Michael  R.  Smith 

SUPREME  COURT  STRIKES  DOWN  NEW  JER- 
SEY PRIVATE  SCHOOL  TAX  EXEMPTION.  Byrne 
V.  Public  Funds  for  Public  Schools  of  New  Jersey,  47 
U.S.L.W.  3769  (U.S.  Sup.  Court,  May  29,  1979). 

The  Supreme  Court  struck  down  a  New  Jersey  in- 
come tax  statute  that  allowed  taxpayers  to  take  a 
$  1 ,000  personal  deduction  from  gross  income  for  each 
dependent  child  who  attends  full  time  an  elementary 
or  secondary  institution  that  is  not  primarily  sup- 
ported from  public  funds.  In  a  6-3  decision,  the  Court 
affirmed,  by  summary  action,  a  Third  Circuit  Court  of 
Appeals  ruling  that  the  exemption  had  the  primary 
effect  of  advancing  religion  in  view  of  the  fact  that  95 
per  cent  of  New  Jersey's  private  schools  are  affiliated 
with  a  religious  group.  As  a  result,  the  exempdon 
violated  the  establishment  clause  of  the  First  Amend- 
ment of  the  United  States  Constitution. 


UPCOMING  INSTITUTE 
SCHOOL  LAW  CONFERENCES 

School  Attorneys'  Conference.  January  18-19, 
1980,  at  the  Institute. 

School  Law  Conference  for  board  members  and 
administrators.  March  27-28,  1980,  at  the  In- 
stitute. 

Principals' Law  Conference.  April  14-15,  1980, 
at  the  Institute. 


